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PROTECTING INDIGENOUS KNOWLEDGE: The Role of the Convention on 

Biodiversity and Intellectual Property Rights 

 

Lori Frater  

 

ABSTRACT 

The Convention on Biological Diversity (CBD) was introduced in 1992 to control the global 

deterioration of the planet’s biodiversity.  The CBD was significant because for the first time an 

international convention went beyond conservation and provided rules on the sustainable use of 

genetic resources. When the CBD was under negotiation, there was considerable contentious 

debate relating to the provisions on the access and use of genetic resources.    Economic 

concerns were central to these debates with some parties not wishing to relinquish their 

economic position whilst many developing countries interpreted the provisions as a means of 

improving their national economic status.      By introducing sovereign rights over natural 

resources, the CBD made biodiversity a valuable concern, which could deliver potentially 

substantial economic returns.  As a consequence the negotiations were contentious with certain 

powerful States unwilling to accept the terms which related to Intellectual Property Rights.  This 

paper assesses the impact of the negotiations on the success of the Convention and whether 

these power struggles hampered the Convention before it came into force. 
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Introduction 

“Biodiversity is declining at an unprecedented rate - as much as a thousand times what it would 

be without the impact of human activity. Half of the tropical rainforests and mangroves have 

already been lost.  About 75 percent of marine fisheries have been fished to capacity.  70 percent 

of coral reefs are endangered.” [Kofi Anan, 2002] 

 

In 1992, the Convention on Biological Diversity (“The CBD”) was introduced to control the 

global deterioration of the planet’s biological diversity (“biodiversity“).   The CBD had three 

prime objectives: 

 

� To promote the conservation of biodiversity; 

� The sustainable use of its components; and 

� The fair and equitable sharing of benefits arising out of the utilisation of genetic resources1. 

 

It was an attempt to internationalise the conservation and sustainable use of nature, not as 

independent entities but as “the total variety of genetic strains, species and ecosystems.”  

[IUCN, 1991]    For the first time in an international treaty it introduced the principle that natural 

resources were the “common concern of humankind”, altering the commonly held belief that 

they were the “common heritage of humankind”2.  This was accompanied by the principle that 

nations had sovereign rights over their own resources3, and under Article 3 they had sovereign 

rights to exploit them. 

 

The introduction of this principle caused considerable concern amongst many Member States, 

particularly those from developed countries, because it went beyond conservation and provided 

rules on the sustainable use of genetic resources.   The International trade in these resources 

involves high economic investment and profits.   The sale of drugs based on traditional medicinal 

                                                                 
1 Article 1 CBD 
2 That is non-exclusive use or open access to the resources and therefore the absence of property rights. 
3 Article 15 
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plants has been estimated to amount to over US$32 billion a year [Prakash, 2000].     For 

decades many nations and particularly trans-national corporations (“TNCs”) had been acquiring 

genetic resources from developing countries4 for free or more commonly referred to as bio -

prospecting; the search for useful plant related substances that can be developed into 

marketable commodities such as pharmaceuticals, pesticides and cosmetics [Davis, 1997-

1998].    Generally, these products and processes are protected by patent law, which provides 

exclusive rights of usage and therefore a right to sell on this right.     However, in many 

instances, neither the source country nor the indigenous communities, who may have identified 

the medicinal benefits5, received any compensation, in stead they had to buy the resultant 

products with no discount in recognition of their involvement in the process. 

 

When the CBD was under negotiation, there was considerable contentious debate on the 

provisions6 relating to access and use of genetic resources7.  Economic concerns were central to 

these debates with some parties not wishing to relinquish its economic position, compared to 

others desiring an improved national economic status.       

 

By introducing sovereign rights over natural resources, the CBD made biodiversity a valuable 

concern, which could deliver potentially substantial economic returns.  One commentator has 

stated that there is concern that the continued loss of biodiversity is a loss of opportunity to 

discover the medicinal qualities contained in these resources [Chivian, 2001] and subsequently, 

a loss of potential revenue. 

 

                                                                 
4 The majority of genetic resources are to be found in developing countries. 
5 Bio-prospecting also often involves utilising the knowledge of indigenous communities.  For example in 
Australia the plant Conospermum (smokebush) has been used by Aboriginal people for a variety of 
therapeutic purposes.   The US National Cancer Institute has now identified a substance called 
Conocurvone, which may be a potential cure for AIDS. Davis, M., Biological Diversity and Indigenous 
Knowledge, Research Paper 17 1997-98, Parliament of Australia 
6 CBD Article 16 - the transfer of technology; Article 19 - the role of biotechnology and intellectual property 
and indigenous knowledge, although the importance of indigenous knowledge is stated throughout the 
Convention, the main principles relating to the importance of indigenous knowledge are contained in Article 
8(j). 
7 Article 15 CBD 
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This paper will consider whether the conflicts present during the negotiation of the CBD have 

impacted on its implementation and its ability to achieve its objectives, or whether it was stifled 

by the compromised provisions of the final text. 

 

The first part of the paper will consider the reasons behind the stance taken by the USA8 and 

the opposing view of developing countries.  Part two will provide an analysis of the provisions 

of the final text, whilst part three looks at how effective the Convention has been during the last 

two decades.   Part four provides some recommendations and general conclusions on how 

successful the CBD has been in achieving access to and benefit-sharing of genetic resources. 

 

1   The North-South Divide 

“And if the United States has to be the only nation to stand against the biodiversity treaty as 

now drawn, so be it.” [Bush, June 111992] 

 

1.1. Background to the CBD 

The CBD was not the first to deal with the conservation of nature, however, it was the first to 

deal with the conservation of all biological diversity and the first to introduce international rules 

on access to genetic resources and the transfer of technology and the distribution of its benefits.    

 

Although drafted under the auspices of the United Nations Environment Programme (UNEP), 

the process for the preparation of a draft convention began in the eighties9.    In 1991, the 

Intergovernmental Negotiating Committee for a Framework Convention on Biological Diversity 

(“INC“) was created and its two working groups were concerned with objectives and 

principles for a convention on biodiversity and on the role of technology transfer and funding [E 

                                                                 
8 The USA is analysed because of all the developed states it raised the most objections to the provisions of 
the CBD. 
9 In 1984 IUCN drafted principles for the conservation of wild genetic resources.  In 1987 they submitted 
draft legal articles for a proposed convention to a UNEP Ad hoc Working Group of Experts on Biological 
Diversity.  Two ad hoc groups were established, the other comprised of legal and technical experts, but due 
to objections from the USA, these two groups were eventually merged into the INC.  Also in 1987, the USA 
proposed that nations pursue an international agreement on species and habitat protection.   Sands, Phillipe, 
Principles of International Environmental Law: Frameworks, standards and implementation Manchester 
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& D File, 1992].     The United Nations (UN) General Assembly Resolution 44/228 ensured 

that the conservation of biodiversity was included within the remit of the United Nations’ 

Conference on Environment and Development (“UNCED”).   Subsequently, the negotiations 

relating to the CBD had until June 1992 to formulate a convention ready for signature10.   In 

terms of international treaties this is a minute amount of time to negotiate and draft a convention, 

which is acceptable to the majority of participating parties. 

 

By the last INC meeting, there was still little agreement on most of the major issues concerning 

the format for conserving biodiversity.   The chairman of the INC stated that the draft 

convention represented a compromise [Bell, 1993] as a number of substantive provisions were 

deleted as a result of non-agreement between the parties11.   

 

The negotiations continued throughout UNCED.  The CBD however, did open for signature by 

the end of the conference and became part of a package of conventions and principles12 relating 

to environmental protection.    

 

The USA was the only major member of the United Nations who refused to sign, despite this 

refusal 153 states and the European Community (EC) did sign and on the 29 December 199313, 

after 30 ratifications, the CBD came into force. 

 

1.2. The USA position 

“I believe that American biotechnology can help others.  But it can’t be if the product is taken 

                                                                                                                                                                                                 
University Press 2000, 381 
10 The INC met seven times between 1991 and 1992.   Supra 16 
11 For example, the fifth draft included a global list of protected areas and species.  The model proposed was 
that already contained in the World Heritage Convention.  The final text does not refer to any provisions for 
a global list or for the selection of areas by the Conference of the Parties.   The selection and management of 
protected areas or species is  left to each state party 
12 In addition to the Convention on Biological Diversity, the United Nations Framework Convention on 
Climate Change was also open for signature and the Rio Declaration and Agenda 21 also were introduced. 
13 Finally, on June 4, 1993, the USA under the Clinton Administration signed the CBD.   A year later the 
Senate Foreign Relations Committee approved the ratification of the CBD by a vote of 16 to 3.  By September 
of the same year the CBD was withdrawn from the Senate calendar and has to date never been voted on.     
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away or if the incentive to innovate and the incentive to profit by your research is removed.” 

[Bush, June 13, 1992] 

 

The USA objections can be summarised into the following categories: 

 

� Access to genetic resources; 

� Technology transfer14 including biotechnology15 and bio-safety16 - in particular the proposed 

threat of developing countries demanding access to technology on preferential terms; and   

� Intellectual property rights17 - stating that the provisions failed to recognise the positive role 

played by intellectual property rights (“IPRs”) in the conservation of biodiversity.   The USA 

was also concerned that developing countries would restrict the application of IPRs in order 

to share in profits and technology.  Supported by Japan they believed that the provisions 

would stifle innovation, which was presently encouraged by existing IPR regimes18. 

 

The USA viewed Article 15(7)19 as allowing claims on financial profits arising from the 

exploitation and development of resources used by companies based in developed countries 

[Sands, 2000].  This would in turn reduce the profits of the multinational companies who 

developed these materials into commodities.  President Bush asserted that the CBD 

                                                                 
14 GEMET 2001 - GEneral Multilingual Environmental Thesaurus -  The transfer of development and 
design work a) from a parent company to a subsidiary, b) from one country to another as a form of aid to 
help promote development and sustainable  growth. 
15 GEMET 2001 - A combination of biology and technology.  It is used to describe developments in the 
application of biological organisms for commercial and scientific purposes. 
16 GEMET 2001 - The combination of knowledge, techniques and equipment used to manage or contain 
potentially infectious materials or biohazards in the laboratory environment, to reduce or prevent harm to 
laboratory workers, other persons and the environment. 
17 The acquisition of ownership over a particular resource that is intangible in nature. They allow the owners 
to exclude imitators from marketing the inventions or processes for a specified time.  Their purpose is to 
stimulate innovation by awarding higher monetary returns than the market might otherwise provide.  
Kothari, A., & Anuradha, R.V., Biodiversity and Intellectual Property Rights: Can the two co-exist? 2(2) 
Journal of Int’l Wildlife L & Pol’y (1999) 
18 In addition they were also concerned about funding provisions, but this aspect is beyond the scope of 
this paper. 
19 “...with the aim of sharing in a fair and equitable way the results of research and development and the 
benefits arising from the commercial and other utilisation of genetic resources with the contracting party 
providing such resources.  Such sharing to be on mutually agreed terms.” 
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“threatened to retard biotechnology and undermine the protection of ideas”.20   In their 

Declaration to the CBD, the USA stated “As a matter of substance, we find particularly 

unsatisfactory the text’s treatment of intellectual property rights; finances...technology 

transfer and biotechnology“[UNEP Declaration, 1992].  The President of the Industrial 

Biotechnology Association echoed this view when he said that the CBD “...constitutes a threat 

to continued U.S. leadership in biotechnology” [Kirschner et al, 1992]. 

 

Two important factors influenced the USA position.  The first is the value of genetic resources 

and the expanding growth of the biotechnology industry.   For example, cross breeding21 

annually contributed to US agriculture by about US$1 billion [H. R. Rep, 1991].    In the early 

1990s, about nearly fifty percent of the US drug market was developed from genetic resources 

and biodiversity.   At which time approximately only one percent of plants species had been 

tested for their medicinal potential [National Science Bd, 1998].   In other words this was a 

growing market and one in which the natural resources had been free, based on the principle of 

“common heritage of humankind”. 

 

The second was the influence of the GATT/TRIPS Agreement and the role the USA was 

playing in the Uruguay Round negotiations.    Although finalised in 199322, the stance taken by 

the USA at UNCED had to have been influenced by their desires to protect intellectual 

property rights at the international level.    

 

1.2.1. Access to and Transfer of Technology  

The USA were concerned that provisions which required “...legislative, administrative or 

policy measures” to ensure that technology transfer was made23 would lead to excessive 

government regulation and would harm the economy and be a cost to U. S. businesses [Bush, 

                                                                 
20 Address to the UN Conference on Environment and Development, Rio de Janeiro, 12 June 1992 
21 Historically, the USA had looked to other countries for cross breeding of crop plants.   In 1970, when a 
fungal disease destroyed  part of the US corn crop, the US turned to Mexico to develop a resistant strain 
derived from a disease resistant Mexican crop.    
22 15 December 1993 
23 Article 16(3) , (4) 
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August 21 1992].   They were also not willing to be in a position where they would be required 

to transfer technology from the private sector.24 

 

They further considered the language of the CBD to be paternalistic.  In particular, access and 

transfer of technology to developing countries on favourable terms25.   This was contrary to the 

USA’s view of a free market, which encourages free competition [Bell, 1993].     The central 

problem the USA had with the CBD was that it was not willing to sign a convention, which 

would make it mandatory to transfer technology to which the US government did not own the 

rights.    The biodiversity sector itself commented that the CBD would be a disincentive for 

companies to continue their development of technologies that would preserve biodiversity 

[Chem Reg. Rep, 1992] 

 

1.2.1A Biotechnology26 

“The Convention does not treat biotechnology and bio -safety appropriately” [Wirth, 1994] 

Article 8(g), requires countries to be able to control any “living modified organism” so that they 

do not present a hazard to the environment or human health.      Article 19(3) further stipulates 

the need for a protocol that would lay down procedures for “safe transfer, handling and use of” 

such organisms resulting from biotechnology27.     The USA objected to Article 19 because it 

was construed as infringing on the freedom to develop new technologies by the open access to 

research activities [ICC, 1992].   At the time of the negotiations, the future possibilities of 

biotechnology were in their infancy.   The development of biotechnology relies upon the 

availability of a diverse pool of genetic traits inherent in biodiversity.  The development of the 

biotechnology industry depends upon the availability of diverse biological resources [Goldman, 

1994] and in turn this industry depends on IPRs for protection of its discoveries. 

                                                                 
24 U.S. patent law as well as the clause of the 5th Amendment to the Constitution prohibiting the taking of 
private property without just compensation, would block the forced transfer of technology from the private 
sector. Michael A. Gollin, The Convention on Biological Diversity and Intellectual Property Rights, in 
Walter V. Reid et al., Biodiversity Prospecting 289,296 (1993). 
25 Article 16(2) 
26 The development of genetic engineering techniques which permit the introduction of genetic material from 
one species into another. 
27 This was finally accomplished in the Cartegena Protocol 
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1.2.1B. Intellectual Property Rights 

The USA was particularly concerned with the lack of recognition attributed to intellectual 

property rights in the conservation of biological diversity [Goldman, 1994].    They were 

concerned that there would be conflicts with the negotiations taking place for GATT and that 

biotechnology might be subject to additional scrutiny for its effects on the environment [Bell, 

1993].  However, it has been argued that these problems were in part resolved by the inclusion 

of Article 17 into the Convention dealing with the “Handling of Biotechnology and Distribution 

of its Benefits” [Bell, 1993].    Whilst Article 16(5) specifically makes provision for the 

recognition of patents and other intellectual property rights28: 

 

The wording in Article 16(5) relating to the transfer of technology provides that patents should 

be “supportive of and ... not run counter to” the objectives of the CBD, this was read by the 

USA as subordinating intellectual property rights.   If read in conjunction with Article 22(1)29, 

then IPRs might be overridden if they resulted in “serious damage or threat to biological 

diversity”30.    

 

In summary their position was that an international agreement which uses IPR as a constraint on 

trade and information transfer instead of a prerequisite to negotiations was unacceptable. 

 

1.2.2 The Influence of TRIPS 

The USA31 did not want the CBD to restrict the strong protection for IPRs it wanted to secure 

                                                                 
28 “The Contracting Parties, recognising that patents and other intellectual property rights may have an 
influence on the implementation of this Convention, shall cooperate in this regard subject to national 
legislation and international law in order to ensure that such rights are supportive of and do not run 
counter to its objectives.” 
29 “The provisions of this Convention shall not affect the rights and obligations of any Contracting Party 
deriving from any existing international agreement, except where the exercise of those rights and 
obligations would cause a serious damage or threat to biological diversity” (emphasis added). 
30 ibid 
31 These negotiations were also fiercely negotiated.   The USA, Japan and the EC advocated the principle 
that all countries should provide and respect intellectual property protection in all technical fields - 
including biotechnology.   Third World countries were strongly opposed to this principle.  India argued 
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at the World Trade Organisation (“WTO”) Agreement on TRIPS32 during the Uruguay 

Round33.   TRIPS sought to strengthen intellectual property protection in order to promote 

world trade34 by harmonising national IPR regimes35.  In essence it set minimum standards36 

concerning the availability, scope and use of IPRs37.  It creates international rules for IPRs and 

requires members of the WTO to provide patents for “any inventions, whether products or 

process”38.  It also asserts the technological basis of IPRs39 and provides no recognition to a 

potential role for IPRs within an environmental context, except to the extent that such a role is 

seen as an issue of “economic welfare” [Walden, 1964].   The most controversial provision is 

Article 27.3(b)40 providing exclusion to patentable subject matter. 

  

The key issues contained within this provision are patenting of life forms and protection of plant 

varieties.   The first links to bio-prospecting, or the often used term bio-piracy41, which with the 

                                                                                                                                                                                                 
against patenting of animal and plant varieties as well as fo od and pharmaceutical product citing concern for 
basic human needs.  As the negotiations drew to an end many of the Third World delegations had resigned.   
Rosendal, G. K., The Convention on Biological Diversity: A Viable Instrument for Conservation and 
Sustainable Use (1995), Green Globe Yearbook of International Co -operation on Environment and 
Development 69, 72 
32 The USA had succeeded in having the issue of TRIPS included in .   these negotiations.   
33 Only trade related aspects of intellectual property rights were considered as a compromise to those who 
objected the inclusion of this topic into these negotiations. Ten Questions on TRIPS, Technology Transfer 
and Biodiversity, Third World Network 
34 Charles McManis has stated “TRIPS” also seeks to stimulate rapid international economic development 
that will likely produce a virtual technological transformation of human society - and perhaps much of the 
natural world”  The Interface between International Intellectual Property and Environmental Protection: 
Biodiversity and Biotechnology, 76 Wash U L Q 255 
35 Posey, D.  argues that assuming all Nation States comply fully with TRIPS, national regimes will be 
virtually identical to the current United States system.  Whereupon, this would allow the USA, Japan and 
Europe to dictate trading rules.  See National Laws and International Agreements affecting indigenous and 
Local Knowledge: Conflict or Conciliation? 
36 The standards are derived from the legislation of developed countries.  Ten Questions on TRIPS, 
Technology Transfer and Biodiversity, Third World Network 
37 The preamble states that the objective of the agreement is “to reduce distortions and impediments to 
international trade, and taking into account the need to promote effective and adequate protection of 
intellectual property rights, and to ensure that measures and procedures to enforce intellectual property 
rights do not themselves become barriers to legitimate trade” 
38 Article 27.1 
39 Article 7 
40  Members may exclude from patentability: (b)plants and animals other than micro-organisms, and 
essentially biological processes for the production of plants and animals other than non-biological and 
microbiological processes. However, members shall provide for the protection of plant varieties either by 
patents or an effective sui generis system or by any combination thereof.  
41 Defined as the theft of biological resources and traditional knowledge from the developing countries  Ten 
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increased ability of biotechnology to expand the potential of genetic resources increases 

economic potential and therefore the desirability to obtain patents42.  The second issue is that 

plant varieties must be protected either by IPRs or by a sui generis system.43    

 

TRIPS also enables persons or institutions to patent a country’s biological resources (or 

knowledge relating to such resources) in countries outside the country of origin of the resources 

or knowledge. In this manner, TRIPS facilitates the conditions for misappropriation of 

ownership or rights over living organisms, knowledge and processes on the use of biodiversity 

takes place.  

 

With the intention of arguing for a strong IPR regime, the USA obviously felt that it could not be 

seen to weaken its position by accepting the CBD provisions.   It also ensured years of debates 

over how these two international agreements could co-exist. 

 

When the objections are amalgamated, the USA44 feared that developing countries would gain 

too much control, seek too high a cost for access to genetic resources and industry would not 

pay, therefore resulting in a reduction in a very profitable market.   

 

1.3. An Alternative Viewpoint 

This section will consider two viewpoints, the official stance from the governments of developing 

countries and the second from indigenous people, whose status was elevated due to the 

                                                                                                                                                                                                 
Questions on TRIPS, Technology Transfer and Biodiversity, Third World Network 
42 Ibid 
43 The Third World Network argue that this means that farmers are prohibited from selling the seeds they 
harvest from the crop, and indeed from saving and exchanging the seeds on a non-commercial basis, 
without first paying royalties to the breeder.  Ten Questions on TRIPS, Technology Transfer and 
Biodiversity, Third World Network 
44 But the USA was not alone in these views, although the other major member states from developed 
countries signed the Convention and most subsequently ratified it, this was a common fear for the UK who 
were particularly concerned about the financial commitment placed on developed states in Articles 20 and 
21.  However, along with another 19 developed states they signed subject to an interpretative declaration.  
And Japan also had res ervations and was concerned that the provisions would reduce intellectual property 
innovativeness. 
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recognition of their role in biodiversity conservation as a consequence of the inclusion of Article 

8(j).  Both viewpoints need to be considered because firstly, not all indigenous communities are 

located in developing countries, their stance on access and use of genetic resources and the fair 

and equitable redistribution of these resources also affects the USA, Canada and Australia.  

Secondly, their viewpoint is often contradictory to the official stance of developing countries. 

 

1.3.1. Developing Countries 

“Now that the developed countries have sacrificed their own forests in the race for higher 

standards of living, they want to preserve other countries’ rain forests - citing a global heritage - 

which would indirectly keep countries like Malaysia from achieving the same levels of 

development .” [Mohamad, 1991] 

 

In dealing with the conservation of biodiversity the role of developing countries is vital, because 

by far the largest number of flora and fauna species are located in tropical lands and seas, which 

are nearly all found in the jurisdiction of developing countries.   At the CBD, and at the 

negotiation of all other international environmental treaties, the concern of developing countries 

was that they must be able to continue economic expansion.   R. Jayakumar Nayar and David 

Mohan Ong [Nayer et al, 1996], have categorised the views of conservation of biodiversity by 

developing countries as follows: 

 

� Many of the countries were initially of the view that concerns over biodiversity constituted 

yet another form of disguised imperialism45.   This imperialism not only results from 

exploiting the biodiversity but also of attempting to replace this biodiversity with 

                                                                 
45 The argument is that for centuries European nations colonised vast areas of the world.   When they 
arrived in a new country and they considered that the land had no organised and legal society (in European 
terms) it was classed as terra nullius, because it was not a recognised territory.   As empty land, the 
resources were exploitable.  It is argued that this assumption has been extended to “empty life”, that is 
seeds and medicinal plants.   The logic being that the takeover of native resources during colonisation was 
justified on the grounds that indigenous people did not “improve” their land.   The same logic, it is argued, 
is now used to appropriate biodiversity by defining medicinal plants and medical knowledge as non-science 
and treating the tools of genetic engineering as the yardstick of improvement.  It is also argued that this new 
colonialism is protected by IPRs #.    Shiva, V. Biopiracy: The Plunder of Nature and Knowledge, South End 
Press 1997 
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monocultures of crops; 

� That the untapped resource potential of biodiversity provides excellent economic 

development opportunities. 

 

It is perhaps a realisation by developing countries that they have a resource which many 

industrialised nations or rather TNCs desire to own.   The CBD provided developing countries 

with a vital leverage in this conflict, by recognising for the first time that a state has the sovereign 

right to exploit its own resources46.  

 

Developing countries wanted to be able to obtain economic return from their resources and 

developed countries did not want to countenance any significant changes to the system of 

assigning market values to raw materials and other primary commodities which do not reflect 

their value-added nature in the end product.  As a result the final language used in Article 15 

and 16 was a compromise of these two positions. 

 

Prior to UNCED, many of the developing states or G-77 countries convened to formulate a 

common strategy to be presented not just at the CBD but at the UNCED conference as a 

whole.    In particular they did not wish biodiversity to be considered as the “common heritage 

of humankind”47.    Developing countries therefore stressed sovereign rights over natural 

resources48.   Naturally, they stressed the importance of socio -economic development and the 

following were considered as key issues: 

 

� The establishment of intellectual property rights regimes and appropriate mechanisms for 

compensating the South for the biological resources provided by it; 

� Mechanisms providing access to biotechnology developed through the use of genetic 

                                                                 
46 Article 3 CBD.   This article is derived from Principle 21 of the Stockholm Declaration 1972 
47 Many of the countries had just received independence and would not want to lose any of their newly 
acquired sovereignty. 
48 Expressly provided in the 1989 Declaration of Brasilia, paragraph 2.   The CBD subsequently recognised 
this principle. 
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resources that it provides; and 

� Additional funding to facilitate implementation of the convention and access to technology 

[Boyle, 1996]. 

 

These concerns were developed from two meetings attended by many of the G-77 countries.   

The first was the Beijing Declaration49, which also included recognition for the needs of local 

communities, including their habitats.   The second was the Kuala Lumpur Declaration50, 

however contrary to the Beijing Declaration this contained no provision for the recognition of 

indigenous people.   Nayar and Ong argue that this policy position “mainly revolves around 

the need for an equitable return for the utilisation of their resources in plant and animal 

species biodiversity, including the transfer of technology in order to be able fully to 

exploit their resources in this area.” [Nayar et al, 1996] 

 

Edward Rugumayo expressed the position of developing countries, when he said: 

 

“In spite of the immeasurable contribution that Third World biodiversity has made to the 

wealth of industrialised nations, the North continues to create legal and political 

frameworks to make the Third World pay for what it originally gave.  The North should 

both acknowledge and pay royalties dating back hundreds of years to the Third World 

peoples who have protected and continue to protect biodiversity despite the ecocidal 

policies of past colonial governments and (more recently) multinational corporations.  

The latter, who patent by-products of biotechnology for huge sums of money, should be 

aware that they would not be able to do so in the absence of this biodiversity.” 

[Rugumayo, 1991] 

 

1.3.2. Indigenous People 

                                                                 
49 Beijing Ministerial Declaration on the Environment and Development, adopted unanimously at the 
Ministerial Conference of Developing Countries on Environment and Development 19 June 1991 
50 Kuala Lumpur Declaration on Environment and Development issued at the Second Ministerial Conference 
of Developing Countries on Environment and Development 29 April 1992 
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“For Indigenous peoples, the intellectual property system means legitimisation of the 

misappropriation of our people’s knowledge and resources for commercial purposes” 

[COICA, 1994] 

 

Over the millennia indigenous people have established distinct systems of knowledge, 

innovations and practices relating to the uses and management of biodiversity.  The CBD 

Secretariat has described this knowledge as having a value not only to those who depend on it 

in their daily lives, but to modern industry and agriculture as well51. Many widely used products, 

such as plant-based medicines and cosmetics, are derived from traditional knowledge.   Most 

indigenous and local communities are situated in areas where the vast majority of the world's 

plant genetic resources are located.      In contrast the bulk of modern technology which 

manipulates genetic resources belongs to TNCs and research institutions located in developed 

countries.  The result is that most profits from genetic resources obtained in developing countries 

goes to these TNCs. 

 

Subsequently, indigenous people claim that their rights in relation to this knowledge are not 

being adequately recognised or protected.   For decades, this knowledge has been utilised by 

developed countries and TNCs without fair and equitable benefit sharing of the rewards from 

the beneficial properties discovered from it.    In most cases the rewards are incommensurate 

with the payment returned to the countries of origin [Hubbard, 1997].   

 

Vandana Shiva argues that this is “bio-piracy”52 [Shiva, 1997], because, bio-prospecting is 

being conducted without due regard for the rights of the indigenous communities, without their 

prior informed consent and with little or no financial returns to these communities.    Indigenous 

peoples claim that their knowledge constitutes part of their intellectual property rights, if different 

                                                                 
51 Secretariat of the Convention on Biological Diversity, Traditional Knowledge and The Convention on 
Biological Diversity 
52 One example is the patenting of crop varieties that are similar to those which have been grown for 
centuries in developing countries for example Basmati Rice by Rice-Tec Corporation in the US. Kothari, A., 
& Anuradha, R.V., Biodiversity and Intellectual Property Rights: Can the two co-exist? 2(2) Journal of Int’l 
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from existing intellectual property laws.    The concern for indigenous communities was not only 

a right to share equitably in the benefits derived from the use of their knowledge, but also the 

recognition and protection of it.  In essence their knowledge is not to be freely bought or sold.   

 

The inclusion of Article 8(j)53 offered for the first time the opportunity in an international treaty, 

the recognition of the role that indigenous people played in environmental issues.   It 

subsequently ensured further conflicts and debates.   In particular, conflicts over property rights 

and the role of IPRs not only in the protection of indigenous knowledge, but generally as a 

strategy for protecting biodiversity. 

 

Sovereign rights and recognition of indigenous rights raised the question whose rights take 

priority?   For example, conservation may be at odds with potential economical values and uses 

of biodiversity.   It also raises the question as to how does one assign values to nature - and 

who in fact owns nature?    Is it to be preserved as the collective heritage of the nation, or is it to 

be subject to the various demands, claims and interests of particular individuals, communities or 

groups [Walden, 1996].   Further, If the medicinal properties of a particular plant found in the 

Amazon can cure cancer, should society at large not have access to this cure?     

 

Indigenous demands for protection and an equitable share in benefits derived from their 

knowledge need not only lead to clashes with TNCs or external governments, it could also lead 

to internal clashes. 

 

For example, Brazil has approximately 220 indigenous tribes, who account for less than one 

percent of the country’s 170 million population.   Brazil accounts for about half of the planet’s 

                                                                                                                                                                                                 
Wildlife L & Pol’y (1999) 
53 “Subject to its national legislation, respect, preserve and maintain knowledge, innovations and 
practices of indigenous and local communities embodying traditional lifestyles relevant for the 
conservation and sustainable use of biological diversity and promote their wider application with the 
approval and involvement of the holders of such knowledge, innovations and practices and encourage 
the equitable sharing of the benefits arising from the utilization of such knowledge, innovations and 
practices” 
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vast array of biodiversity, which is mostly concentrated in the Amazon rain forest region; it is 

here where most of these indigenous tribes live [Khalip, 2001].   However, during the 

preparation of the CBD, the Brazilian government successfully opposed a draft, which referred 

to the “common concern of all peoples”, on the grounds that this could be used as a means of 

conferring rights on indigenous peoples.    The assertion of property rights by one group can 

mean the disenfranchisement of alternative groups [Walden, 1996].    Affecting this is the 

tension between property and use rights over land, which may be privately or community-based 

versus the sovereign rights over the genetic resources that the land contains [Environmental 

Policy Studies Workshop, 1999]. 

 

2  Analysis of the Provisions  

Although agreement was reached with 154 Member Parties signing the Convention, the 

remnants of the conflicts were evident in the final text of the CBD.  The text, although, providing 

a broad framework for international obligations and commitments, many of the developed 

countries issued interpretative statements on the financial and intellectual property provisions54, 

thereby indicating their discontent.    To some the final text represented a compromise 

[Goldman, 1994].   It did, however, try to achieve a document, which would: 

• Address the economic situations of developing countries,  

• Facilitate sustainable development and the conservation of biodiversity,  

• Address the issue of indigenous communities and try to work within the framework of other 

international treaty obligations, in particular those relating to intellectual property and trade. 

 

However, many provisions of CBD did break with tradition.  For example:  

 

                                                                 
54 The United Kingdom, France, Italy, and Switzerland signed the Convention with reservations that it was 
their understanding that the Conference of the Parties could not require contributions of a specified amount, 
nature, or frequency. Switzerland's declaration stated that it understood the Biodiversity Convention to 
respect the protection of intellectual property rights.  However, it is unclear what is the legal effect of these 
Statements in light of Article 37 of the Convention, which clearly states that there may be no reservations 
made to the Convention. 
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� It accepted and recognised the importance of entire ecosystems55; 

� It rejected the tradition of viewing the earth’s biodiversity as the “common heritage of 

humankind” but instead emphasised sovereign rights over biodiversity as a “common 

concern of humankind”56; 

� It subsequently also introduced the concept that a state has the sovereign right to exploit its 

own resources57; 

� It acknowledged the value of indigenous knowledge and resources58; 

� It provided access to resources59 and transfer of technology60 in terms consistent with the 

“adequate and effective” protection of intellectual property rights, while previously there had 

been no international (nor in most countries national) legislation regulating access to genetic 

resources [Prakash, 2000]; and 

� It required the benefits of research and development derived from biological resources 

taken from developing countries to be made available to that country61. 

 

What is central to these provisions is the acknowledgement that developing countries need to be 

given incentives to preserve biodiversity and that biodiversity could resolve some of their 

economic problems62.    

 

Although, the CBD concerned the conservation and sustainable use of biodiversity, the 

                                                                 
55 Article 1 defines Biological diversity as: “...variability among living organisms from all sources including, 
inter alia, terrestrial, marine and other aquatic ecosystems and the ecological complexes of which they are 
part, this included diversity within species, between species and of ecosystems.”   It further defines 
Ecosystems as: “...a dynamic complex of plant, animal and micro-organism communities and their non-living 
environment interacting as a functional unit” 
56 As stated in the Preamble 
57 As stated in the Preamble, Article 3 CBD.   This article is derived from Principle 21 of the Stockholm 
Declaration 1972.  Article 15(1) 
58 Article 8(j) 
59 Article 15 
60 Article 16 
61 Articles 15, 16 & 19 
62 “If biodiversity can be put to good economic use, then value captured through the sustainable 
development of those resources in the natural state could exceed the return from the clearing and 
development of land.”  Goldman, K. A., Compensation for use of biological resources under the Convention 
on Biological Diversity: compatibility of conservation measures and competitiveness of the biotechnology 
industry.  Law and Policy in International Business, 1994 Vol 25, No2, 659 
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preparatory negotiations made it abundantly clear that the economic value of biodiversity was a 

major incentive. 

 

Part two will provide an analysis of the provisions, which resulted in some of the most 

contentious debates (Articles 15, 16 & 19), those concerning access to genetic resources, 

technology transfer; biotechnology and the role played by intellectual property rights.  These 

three articles, perhaps in a somewhat vague manner, try to establish environmentally sound and 

sustainable use of the biodiversity, by ensuring that those countries who provide the raw source 

materials receive some form of fair and equitable compensation from the benefits derived from 

those resources [Steltzer, 1993]. 

 

2.1 Common language 

Throughout Articles 15, 16 and 19 the qualifying term “as appropriate” is used63.  For example 

article 16(4) and article 19(1)64 include the same qualification.    The use of terms like “as far as 

possible”65 and “as appropriate” are recognition of the varying abilities of the parties to a 

convention that was signed by 178 independent states.   The language used in the CBD is 

recognition of the different capacities and capabilities of the Contracting Parties66.  To expect all 

the States to be able to achieve the same standard would be demanding too high a commitment 

from some of the lesser developed States, as such making it impossible for them to commit to 

any international agreement.    

 

These words were considered by the Australian High Court67 in the context of the World 

                                                                 
63 Article 15(7) provides that Contracting Parties shall take legislative, administrative or policy measures to 
ensure the fair and equitable sharing of the benefits from the commercial use of genetic resources as 
appropriate. 
64 Both articles deal specifically with the requirement for Contracting Parties to take legislative, 
administrative or policy measures to ensure the implementation of the obligations contained within these 
articles. 
65 Articles 5(Cooperation); 7(Identification & Monitoring); 8(In-situ Conservation); 9(Ex-Situ Conservation); 
10(Sustainable Use of Components of Biological Diversity); 11(Incentive Measures); 14(Impact Assessment 
and Minimising Adverse Impacts) 
66 States which are at different economic and social development.    
67 Commonwealth v State of Tasmania (1983) 57 Austl. L.J.R. 450  
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Heritage Convention.   Commenting on the qualifications “in so far as possible” and “as 

appropriate”, the court held that the first qualification means “in so far as practicable” and the 

second takes account of the difference in legal systems68. 

 

Chris Wold supports this view; he believes that this case provides an appropriate interpretation 

of the qualifying language of the CBD.   The problem of biodiversity clearly showed the 

inequitable use of resources.    Some states had contributed more to and benefited more from 

the utilisation of genetic resources.  The qualifying language therefore allows for recognition of a 

“differentiation between the capabilities of developed and developing country parties”, therefore 

making implementation of the CBD obligations proportional to the capabilities of each party 

[Wold, 1989]. 

 

2.2. Access to Genetic Resources 

Article 15 requires Contracting Parties to open up access to genetic resources and to share the 

informatio n derived from research conducted on these resources.    

As these resources are the raw materials for biotechnology they have the potential to have a 

high economic value. 

 

The Article provides the following: 

 

� The recognition of the sovereign rights of States over their natural resources69; 

� The creation of conditions by the State to facilitate access to genetic resources70; 

� Development of two mechanisms for the access of genetic resources to be: 

� on mutually agreed terms71; and  

� subject to the prior informed consent72 of the State providing the genetic resources; 

                                                                 
68 Ibid 489-490 (Mason J) 
69 Article 15(1) 
70 Article 15(2) 
71 Article 15(4) 
72 Article 15(5) 
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� Development of in-situ research by other Contracting Parties on genetic resources provided 

by another Contracting Party73; and 

� The establishment of legislative and management systems for the fair and equitable sharing of 

the results of research and the benefits from the commercial utilisation of these genetic 

resources74. 

 

The inclusion of access to genetic resources and these considerably vague provisions for an 

operating system for this access introduced a new environmental approach to the conservation 

of biodiversity.     As stated above, many TNCs would use genetic resources from developing 

countries for free, patent their results and then be in a position to make considerable profits from 

the exclusive rights permitted under the patent system.   These profits were made with little or 

no compensation being paid to the originating source of the genetic material.  Article 15 

identifies this problem, but has it provided an effective system for the cessation of this practice?    

 

Like all international treaties, the provisions are vague, leaving interpretation of many of the 

provisions to the Contracting Parties in the implementation of their obligations at a national level.   

As such, this article provides no definition for “prior informed consent”, “fair and equitable” and 

“environmentally sound uses”.  Parties will need to define these terms in order for them to 

adequately delimit a Party’s authority to deny access [Wold, 1981]. The term “prior informed 

consent” is problematic when one considers the CBD as a whole.  Although, international 

conventions apply only to State parties, Article 8(j) of the CBD elevates the role of indigenous 

people in the role of biodiversity.   This raises the question do States, with indigenous 

populations, need to introduce systems, which will allow indigenous groups to participate in the 

process of “prior informed consent”? 

 

2.3. Access to and Transfer of Technology and Biotechnology 

Article 16 provides the following: 

                                                                 
73 Article 15(6) 
74 Article 15(7) 
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� The provision and facilitation of access for and transfer to other Contracting Parties of 

technologies (including biotechnology) that are relevant to the conservation and sustainable 

use of biological diversity or make use of genetic resources, whilst not cause significant 

damage to the environment75; 

� The access and transfer of technologies are to be on fair and most favourable terms.  Where 

these technologies are subject to patents or other IPRs, the transfer of the technology is not 

to be detrimental to the protection of IPRs76; 

� The establishment of legislative and management systems to ensure that the Contracting 

Party providing genetic resources are provided with access to and transfer of technologies 

that make use of these resources.   This provisions includes those technologies protected by 

IPRs77; 

� Recognises the role played by IPRs and the influence they may play on the implementation 

of the CBD78. 

 

Article 19 provides for joint participation in biotechnology research between the country 

providing the genetic resources and the country utilising those resources79.   It further provides 

for: 

� Priority access on fair and equitable basis to the results from biotechnologies based on 

genetic resources80; and 

� The possibility of a future protocol on bio-safety81, it therefore refers to the release of 

genetically modified organisms.  Something, which at the time of the CBD was not as 

controversial as it, is today.  

 

                                                                 
75 Article 16(1) 
76 Article 16(2) 
77 Article 16(3) 
78 Article 16(5) 
79 Article 19(1) 
80 Article 19(2) 
81 Article 19(3) 
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The most contentious was Article 16.  The drafting of this article produced considerable conflict 

between the developed and developing parties.   The USA won through with the inclusion of the 

phase in paragraph 2 of “are consistent with the adequate and effective protection of intellectual 

property rights”, reflecting their concerns.  Whilst the Indian delegation won with the inclusion of 

“the application of this paragraph shall be consistent with paragraphs 3, 4 and 5 below.” 

[Porter, 1992]  India claimed that these provisions would allow developing countries to apply 

compulsory licensing, something which the USA were concerned would happen82.    

 

Article 16 is somewhat an exercise in controls and balances.  One part states one proposition 

whilst another countermeasures it.  For example, paragraph 3 provides for the transfer of 

technology “protected by patents and other intellectual property rights...”.  The general practice 

of IPRs is that they are held by private owners, in particular TNCs.   One interpretation of 

paragraph 3 could therefore, require national government to negotiate with private organisations.  

For some this would mean interfering in the operation of the free market [Goldman, 1994].  

However, the paragraph goes on to require the transfer of technology to be on “mutually agreed 

terms” and in “accordance with international law”, and this has been read as implying that 

intellectual property rights and free trade would be free from interference [Goldman, 1994].    

 

The USA was concerned that Article 16 would result in developing countries demanding 

technology transfers free from the cost of IPRs.   One commentator has said: 

“any country that interprets Article 16 as requiring involuntary transfer of technology must be 

prepared for the counter-argument that the similar language in Article 15 requires involuntary 

transfer of genetic resources, a result no source country would happily accept” [Gollin, 1994].  

 

Article 16 is tempered by the use of the phrase “on mutually agreed terms”.  Therefore, 

transfers on any terms beyond those that are “fair and most favourable” are to be “mutually 

agreed”.   Therefore, the parties negotiating the transfer of technologies agree the terms of the 

                                                                 
82 Ibid 16 
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transfer83.   

 

The main concern with regards to this Article was whether or not it would erode IPRs.  

However, one interpretation of paragraph 5 is that it recognises that IPRs may affect the CBD, 

and that Contracting Parties should cooperate to establish regimes, which will insure the 

protection of these IPRs [Streltzer, 1993].  Paragraph 5 is undoubtedly the result of the 

negotiating history, and was adopted as a compromise between the two extreme views.   As 

Wold comments paragraph 5 represents “one, that intellectual property rights are essential 

for technology transfer, and two, that they should be ignored.” [Wold, 1981] 

 

The question which arises out of Article 16 particularly, in light of the TRIPS negotiations is 

whether these provisions answer the concerns of developing countries. That is that IPRs be 

made to support the objective of promoting the fair and equitable sharing of the benefits arising 

out of the utilisation of genetic resources, and whether the TRIPS agreement will undermine or 

strengthen these objectives of the CBD. 

 

Whether Article 16 would have direct or indirect effects on intellectual property was not 

obvious from the language; it was something that would only be revealed through the national 

implementation of the CBD.   With such vague language, it was likely that the CBD could be 

interpreted differently, depending on the interpreter. 

 

2.4. Intellectual Property Rights 

Only Article 1684 directly refers to IPRs, but both Articles 15 and 19 must refer to the role of 

IPRs by mere implication.  Both the successful end products of genetic resource manipulation 

and the results of biotechnology (including biotechnology itself) are protected by IPRs, in 

particular by patents.  A patent confers exclusive rights on the creator of an invention, when that 

                                                                 
83 However, like the Coasian Theory this assumes that both parties are of equal bargaining power. 
84 “..adequate and effective protection of intellectual property rights” 
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invention is new85, non-obvious86 and industrially applicable87.   The key economic advantage 

that accrues to IP in terms of value, is the ability to license for “royalties” multiple and continued 

use of the same piece of information.  In relation to natural resources, it is there potential as 

’useful’ information, which is their economic value.  The importance of biotechnology in the 

utilisation of genetic resources is that it has successfully changed the IPR status of genetic 

material.   Previously, genetic material like seeds was not patentable88 because it did not fulfil the 

above criteria.  New biotechnologies have made patenting in genetic material a reality89.   Due 

to the high cost in biotechnology research, patents are almost considered a necessity by 

countries like the USA and Japan [Rosendal, 1995]. 

 

The conferral of exclusivity (or control over the use and access of the invention) appears to run 

counter with the provision that property protected by IPRs should be subject to the CBD90.    It 

could however, just mean that IPRs should not be used to prevent the conservation of 

biodiversity, but where these rights exist they should be respected [Hubbard, 1997].       The 

Parties will need to determine the meaning of the provisions relating to IPRs, that is what it 

means to recognise IPRs, but only insofar as those rights are consistent with the purposes of the 

CBD.  In addition, whatever definitions are allocated to the meaning of IPRs, they will have to 

be consistent those given in TRIPS.   

 

Under the CBD, compulsory licensing is arguably possible.  For example, the CBD allows a 

patented product to be used without the consent of the owner if such use is consistent with the 

                                                                 
85 That it has not been published anywhere before 
86 The invention must display and inventive step 
87 The invention must be of practical utility.  Source - World Intellectual Property Organisation, Introduction 
to intellectual property theory and practice, Kluwer Law International 1997 
88 Biological material was considered natural product rather than industrial product. 
89 Although TRIPS does not define ‘invention’, other than the new, innovative and industrial application 
criteria, it leaves countries to decide this for themselves.  The key issue is ofcourse whether countries can 
exclude the patenting of biological materials, which exist in nature.  By conventional norms of intellectual 
property rights legislation, they do not qualify to be protected as an invention. However, the effects of 
biotechnology have altered this. The European Patent Convention and US law have adopted a very 
expansive approach that really blurs the distinction between patents and discoveries. European law allows 
for the patenting of a substance found in nature, if it can be characterized by its structure, its process of 
obtaining it or by other criteria, so long as it was not previously available to the public 
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objectives of the CBD.  The TRIPS agreement, however, strictly limits the use of compulsory 

licensing91.  The sovereignty of developing countries over their resources, and over their right to 

exploit or use their resources, as well as to determine access and benefit sharing arrangements, 

is compromised. 

 

IPRs can be problematic for the CBD because existing regimes facilitate the appropriation of 

resources and knowledge.  The privatisation of this knowledge is in many ways repugnant to 

many indigenous communities as for many, knowledge is part of the public domain.   Under IPR 

regimes, it becomes private property, and as such the traditional owners of the knowledge have 

to pay for the use of this new property right. 

 

As an international convention, the CBD does not provide the route to be taken by the 

Contracting Parties.   It provides a framework and the precise terms and conditions are left to 

the Parties to define and implement within their own jurisdiction.   As has been stated throughout 

this paper biodiversity is a valuable commodity, and as a commodity it has tradable value.  

Therefore, the remit of the CBD was not confined to establishing management systems for the 

conservation and preservation of biodiversity within one State or between States.  Its remit 

extended into free market issues, global trade concerns and the systems which protected these 

interests.   The various provisions concerned with these issues are however, inconclusive as to 

which rights prevail in the event of a conflict92.   Although, the CBD probably more closely 

represents the concerns of developing countries93, TRIPs represents those of developed 

countries. 

 

2.5. Indigenous People 

                                                                                                                                                                                                 
90 Article 16(4), (5) 
91 TRIPS allows the use of a patent without the authorisation of the right holder by a government or third 
party only if the proposed user “has made efforts to obtain authorisation from the right holder on 
reasonable commercial terms and conditions and that such efforts have not been successful within a 
reasonable  period of time”  Article 31(b) 
92 The only indication is in Article 22m which suggests that IPRs might be overridden “where the exercise of 
those rights and obligations would cause a serious damage or threat to biological diversity”. 
93 Particularly via sovereignty of natural resource. 
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The issues concerning access to genetic resources and IPRs gain particular importance when 

considered in connection with the role of indigenous people. 

 

The above provisions were silent on their inter-relationship with Article 8(j), which required 

Parties to respect, preserve, and maintain knowledge, innovations, and practices of indigenous 

and local communities embodying traditional lifestyles relevant for the conservation and 

sustainable use of biological diversity "subject to its national legislation.   The IUCN 

Commentary on the CBD indicates that local communities are by implication among the 

anticipated beneficiaries of equitable sharing [Glowka et al, 1994] .  Chapter 15 of Agenda 

2194, entitled "Conservation of Biological Diversity," clearly states that governments should 

ensure that local communities share in the economic benefits derived from their traditional 

methods and knowledge.     As such Columbia attached the following Declaration: 

 

“Our country welcomes the full recognition within the convention of the knowledge, innovations 

and practices of indigenous communities, but considers that such communities must be fully 

guaranteed participation in the benefits arising from the use of such knowledge, innovations and 

practices and not only that such participation should be encouraged, as the text of [the] 

Convention rather weakly states. We therefore believe a future instrument under the Convention 

should endeavour to improve upon this point.” [Report of the Intergovernmental Negotiating 

Committee for a Convention on Biological Diversity, UNEP, 1992] 

 

The CBD does not set down any guiding principles on how Article 8(j) was to operate in terms 

of the other CBD provisions.  It fails to mandate mechanisms for protecting the interests of local 

communities, or for providing these communities with incentives for continuing to conserve 

biological resources [Maggio, 1998].       

 

Yet, indigenous knowledge is considered to be an intersecting issue that affects many aspects of 

biodiversity, and it has a vital role to play in access to genetic resources. The World Bank has 

                                                                 
94 Drafted after Article 15, 16 & 19. 
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stated that indigenous knowledge95 increases the efficiency of bio-prospecting by more than 400 

percent [Prakash, 2000].        

 

Debates still continue today on whether IPRs promote or hinder equitable economic 

redistribution.   Some argue that IPRs are a threat to biodiversity by limiting access to resources 

and the products derived from them.  Shiva defines patents as “... enclosing the free spaces of 

intellectual creativity by transforming publicly generated knowledge into private 

property.” [Prakash, 2000].  The basis of this argument is that IPRs regimes are based on 

western notions of creativity and innovativeness.  For example the preamble of TRIPS states 

that IPRs are recognised only as private rights96, therefore ignoring the collective commons 

notion of knowledge held by indigenous people.  Secondly, for an innovation to be considered 

an IPR it has to be capable of industrial application97.   Thereby, ignoring the relationship 

indigenous people have with their native surroundings.   For over the millennia, indigenous 

people have developed a close and unique relationship with the land and environment in which 

they inhabit.     In particular it is not one based on ownership or property rights, but one of 

interdependence.   The argument is that only products and processes emanating from creativity 

in its Northern definition can be protected by IPRs.  

 

At COP III, the Indigenous Peoples Forum requested the CBD to establish an alternative 

system of IPRs98 and demanded a system that would protect their knowledge99. 

                                                                 
95 Indigenous knowledge has been defined as having the following distinctive characteristics collective 
rights and interests held by Indigenous peoples in their knowledge; close interdependence between 
knowledge, land and other aspects of culture in indigenous societies; 
oral transmission of knowledge in accordance with well understood cultural principles; and  
rules regarding secrecy and sacredness that govern the management of knowledge. Importantly, this 
knowledge is not to be considered independently from its products and expressions .   Davis, M Science, 
Technology, Environment and Resources Group - Biological Diversity and Indigenous Knowledge, 
Parliament of Australia (1998) Research Paper 17 1997-1998 
96 Recognising that intellectual property rights are private rights 
97 Article 27(1) TRIPS 
98 It claimed that 80% of the world’s population cured itself from medicines based on native knowledge and 
medicinal plants and that 50% of all medicines sold by pharmaceutical companies are based on “usurped” 
native knowledge. Marzulla R. J. & Reifshcneider, L. M., The Biodiversity Treaty Challenges Intellectual 
Property Rights 
99 As a result, the CBD decided that case studies should be prepared on the impact of the existing IPR 
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The introduction of IPRs it is argued change common resources into an enclosed private 

property.   As a consequence people lose access to the knowledge and resources vital to their 

survival and creativity and the conservation of culture and biodiversity [Shiva, 1997].     The 

alternative argument is that TRIPS offers different forms of protection that may be more 

applicable, in particular a sui generis system, or the alteration of patent laws to ensure that all 

patents disclose a country of origin (something, one can imagine the USA would be unhappy 

with)100.    

 

The issue has problematic application in terms of implementation.  If a country like Brazil is to 

establish an affective AGR system, it has to deal with these issues appropriately.     

 

As a result, the CBD Secretariat established a working group specifically to address the 

implementation of Article 8(j) and related provisions of the CBD, including access to genetic 

resources and IPRs. 

 

3   How effective has the Convention been?  

 

3.1. Overview 

Under international law, a State has no obligations under the CBD until it has been ratified.  In 

most cases101, a Contracting Party will fulfil its obligations under the CBD, by implementing 

domestic legislation that reflects its international commitments.  Its effectiveness is therefore 

contingent upon adequate national implementation. 

                                                                                                                                                                                                 
regimes on the CBD’s objectives, including benefit-sharing with indigenous communities.  Supra 142 
100 PTO Biotech Group said - the language of the CBD regarding transfer of technology has been seen as 
potentially permitting countries to restrict IPRs of companies that develop their products based on 
resources obtained from their country.   Walden, I., Intellectual Property Rights and Biodiversity in Bowman, 
M., & Redgwell, C., International Law and the Conservation of Biological Diversity, Kluwer Law 
International, 1996 178 
101 One exception is the USA, where its international commitments become domestic law upon ratification.  
And when Brazil  passed Legislative Decree No. 2 in 1994, it ratified the Convention and adopted its articles 
as national law 
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The aims of the CBD were to achieve conservation of biodiversity102 by a fair redistribution of 

the benefits103 derived from the utilisation of biodiversity, either by payment or the transfer of 

technology.   In to the mix however, was the recognition of the indispensable contribution of 

indigenous people in the protection of biodiversity and that access to benefits should encompass 

a just and equitable distribution of rewards to these communities [Arcanjo, 2000] and that any 

legislation must coincide with any existing intellectual property protection. Therefore, legislation 

to establish an appropriate regime for access to genetic resources (“AGR”) requires 

consideration of three separate policy areas: environment; human rights and intellectual property.   

Failure to address all three could result in AGR legislation not achieving its aims.   To achieve 

the goals of the CBD with regard to AGR, policy makers must: 

 

� Factor the special character of genetic resources into access policy104; 

� Clearly define ownership and tenure of genetic resources105, taking into consideration the 

conflicts between customary and legal property rights;  

� Application of TRIPS106; and 

� Reconciliation of the conflicting interests of a large number of stakeholders107. 

 

When legislatures have to decide how to protect indigenous knowledge, either the criteria for 

IPRs would have to be changed108, or alternative protection mechanisms would need to be 

                                                                 
102 That is the regulation of access to genetic material for the use in scientific or commercial use be limited to 
one that is environmentally sustainable. 
103 That access be properly administered in contractual terms and that the benefits - technical or financial be 
equitably distributed throughout the community. 
104 The fact that genetic resources can be tangible (physical) or intangible (information). 
105 A difficult task because groups as varied as humankind, states, regions and local have all claimed rights 
over genetic resources. 
106 Particularly with regards Article 27.1 “any inventions, whether products or processes, in all fields of 
technology, provided that they are new, involve and inventive step and are capable of industrial 
application” and how this affects indigenous knowledge, which does not comply with any of these criteria. 
107 Environmental Policy Studies Workshop, 1999 School of International Public Affairs, Columbia 
University, Access to Genetic Resources: An Evaluation of the Development and Implementation of Recent 
Regulations and Access Agreements  
108 This echoes much of Vandana Shiva’s arguments, that IPRs are based on the needs and concerns of the 
industrialised, northern nations and their principles of property ownership. 
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introduced.   TRIPS in fact introduced new opportunities to develop alternative property right 

regimes; the most significant was under Article 27.3(b), which allows Member States to 

establish effective sui generis regimes109.    

 

An article in ‘Veja’ estimated that countries containing a high level of biodiversity lose a value of 

around $5.4 billion per year in royalties [Bernardes, 1997].  Therefore, there is an economic 

incentive for developing countries to enact relevant legislation.    To date few countries have 

enacted policy and legislation to simultaneously regulate and facilitate AGR110.    Some are in the 

process of draft legislation111.     In practice, however, many NGOs112 have brought 

stakeholders together in agreements to trade in genetic resources and some private companies 

have entered into private agreements.  The most well known are INBio-Merck agreement113 

and Shaman Pharmaceuticals, who seek to share benefits with local stakeholders and 

incorporate traditional knowledge into prospecting schemes [Environmental Policy Studies 

Workshop, 1999]. 

 

3.2. Guidance from the Convention, WIPO and the WTO 

It is perhaps not surprising that the issues that caused so much contentious negotiation have 

                                                                 
109 Sui generis is a method of protection other than the use of a patent,  One of the most common examples is 
“plant breeders rights”.  Considered to be ethically, socially and environmentally appropriate to the needs 
and conditions of indigenous people.  Mugabe, J. Intellectual Property Protection and Traditional 
Knowledge: An Exploration in International Policy Discourse 
110 Exception are: Costa Rica - approved a Biodiversity Law (Law 7788, 1998) that includes procedural 
guidelines, basic requirements and an institutional framework for access to genetic resources; Andean 
Countries- have developed shared legislation within the framework of the Andean Community of Nations 
(CAN), which approved Decision 391 regarding the Common Framework on Access to Genetic Resources 
in 1996, which has converted into the keystone for a series of national policies and norms related to the 
access of genetic resources and benefit sharing Legislative experience on Access to genetic resources and 
options for megadiverse countries Prepared by Jorge Caillaux and Manuel Ruiz of the Peruvian Society for 
Environmental Law for the Ministerial-level Meeting of Likeminded Megadiverse Countries Cancun, Mexico, 
February 16-18 2002 
111 Mexico - 1997 the National Commission for the Knowledge and Use of Biodiversity (CONABIO) and the 
Senate prepared a bill for a proposed law on genetic resource access; India - drafted the Biodiversity Act 
that includes general declarations on the institutional framework and several specific resolutions regarding 
the conservation and sustainable use of biodiversity, as well as aspects related to access to genetic 
resources and benefit-sharing - source supra Note 155 
112 International Cooperative Biodiversity Groups and Biodiversity Conservation Network 
113 With Costa-Rico which was established pre-CBD. 
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resulted in specialist analysis at the Convention Secretariat.  In particular a Working Group on 

Article 8(j), Working Group on Access and Benefit-Sharing and a Working Group on Bio-

safety including a panel of experts on access and benefit-sharing.      

 

3.2.1 - Access and Benefit- Sharing 

On 19 April 2002, the sixth Conference of the Parties (“COP 6”) announced that it was to 

adopt detailed guidelines on access to genetic resources and benefit-sharing.  The Guidelines114 

were to improve the way foreign companies, collectors, researchers and other users gain access 

to valuable genetic resources in return for sharing the benefits with the countries of origin and 

with local and indigenous communities.   They advised governments on how to set fair and 

practicable conditions for users seeking genetic resources.  In return these users must offer 

benefits such as profits, royalties, scientific collaboration, or training.    The guidelines (which 

have a voluntary status115) recognise that Parties may be both users and providers and provides 

a balanced list116 of roles and responsibilities under Article 15, the participation of stakeholders 

and steps in the access and benefit-sharing process, including prior informed consent and 

mutually agreed terms. 

 

Their aim117 was twofold: 

� The fair and equitable sharing of the benefits arising from the use of genetic resources.  The 

benefit sharing to be designated to contribute to conservation of biodiversity and to foster 

the sustainable use of genetic resources; and 

� To promote appropriate access to genetic resources, such access to create only minimum 

adverse environmental impacts. 

 

The Guidelines also provided some clarification of the requirements for mutually agreed terms118 

                                                                 
114 The CBD press release states that the Guidelines were developed in response to growing concerns in 
many developing countries that the commercial and scientific gains realized from their genetic resources 
were being reaped only by bio-prospectors based in foreign countries. 
115 Article 4 of Bonn Guidelines 
116 Ibid Article 14 
117 Ibid Article 9 
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and prior informed consent.  With regards prior informed consent, Article 24 laid down some 

basic principles, including: legal certainty and clarity; restrictions on access to genetic resources 

should be transparent and should be based on legal grounds in order to conserve biodiversity 

and should include the consent of the relevant competent national authority119 in the provider 

country120.    

 

However, the work on the Guidelines is not complete; Article 6 on “Use of terms” is merely a 

vague statement on future terms that could be included in a definitional manner.   Some of these 

terms include access to genetic resources; benefit-sharing; commercialisation; derivatives; 

provider; user; stakeholder.  As these are major terms reiterated throughout the Guidelines, 

perhaps definitional terms should be available now.   Instead a group of ten experts require to 

be appointed to develop draft elements [UNEP, 2002]. 

 

3.2.2. - Intellectual Property Rights 

 

3.2.2.1 - Guidance from WIPO 

The Panel of Experts on Access and Benefit-sharing reported to COP 5 that they were unable 

to come to any conclusion about the role of IPR in the implementation of access and benefit-

sharing arrangements.    The problem was passed onto the Ad Hoc Open-ended Working 

Group on Access and Benefit-sharing who consulted with the Secretariat of WIPO.   The 

Working Group’s recommendation was collaboration with WIPO, WTO and the Food and 

Agriculture Organisation (“FAO”)121.    

                                                                                                                                                                                                 
118 Bonn Guidelines Article 14(b) E.G.: (ii)Respect customs, traditions, values and customary practices of 
indigenous and local communities; (iii) Only use genetic resources for purposes consistent with the terms 
and conditions under which they were acquired; (v)Maintain all relevant data regarding the genetic 
resources.  In addition Section D, Articles 39-42 detail provisions for mutually agreed terms. 
119 Defined in Article 12 
120 Article 25 lays down the elements of prior informed consent and Article 34 sets down appropriate 
procedures. 
121 Paragraph 15(e) Decision V/26, requested “relevant international organisations, for example, the World 
Intellectual Property Organisation and the International Union for the Protection of New Varities of Plants, in 
their work on intellectual property rights issues, to take due account of relevant provisions of the 
Convention on Biological Diversity, including the impact of intellectual property rights on the conservation 
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In reply WIPO established the Intergovernmental Committee122 on Intellectual Property and 

Genetic Resources, Traditional Knowledge and Folklore123.   Its mandate is to provide a forum 

for the role of IPRs in the following: 

 

� Access and benefit-sharing of genetic resources arising in four main contexts - 

� Contractual agreements for access to genetic resources; 

� Legislative , administrative and policy measures to regulate access; 

� Multilateral systems for facilitated access; and  

� The protection of biotechnological inventions; 

� Protection of Traditional Knowledge, including enforcement of rights, an assessment of the 

availability and scope for traditional knowledge within IP procedures, the effective integration 

of traditional knowledge into searchable prior art124. 

 

It has also established a register of traditional practices to assist with the documentation of 

“prior art”.   WIPO has also requested125 the WIPO Secretariat to compile two inventories, 

which may form a useful resource for patent examiners in relation to indigenous knowledge.  

The first is an inventory of existing traditional knowledge-related periodicals which document 

and disclose traditional knowledge data and the second is an inventory of existing online 

traditional knowledge related databases126. 

 

3.2.2.2 - Guidance from WTO 

                                                                                                                                                                                                 
and sustainable use of biological diversity, and in particular the value of knowledge, innovations and 
practices of indigenous and local communities embodying traditional lifestyles relevant for the conservation 
and sustainable use of biological diversity”.  As cited in UNEP/CBD/COP/6/19 2002 
122 The Convention Secretariat has observer status at these meetings. 
123 At the 26th Session of WIPO in Sept. 2000.   
 
124 International Bureau of WIPO, WIPO International Forum on “intellectual property and traditional 
knowledge: our identity, our future” Jan 21-22, 2002 
125 http://www.biodiv.org/programmes/socio-eco/traditional/references.asp 
126 http://www.biodiv.org/programmes/socio-eco/traditional/references.asp 
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Decision V/26127 invited the WTO to acknowledge relevant provisions of the CBD and to take 

into account the fact that the provisions of TRIPS and the CBD are interrelated and to explore 

this interrelationship.   

 

Under the Doha Ministerial Declaration128 (“Doha“), the Council for TRIPS, in pursuing its 

work programme, acknowledged consideration of the relationship between the TRIPS 

Agreement and the CBD129.  In its Ministerial Briefing Notes130, the WTO acknowledged that 

further work is required in this area, including clarifying the relationship between the TRIPS 

Agreement and the Convention on Biological Diversity.   While many governments believe the 

two agreements to be mutually supportive, some also seek assurances that the agreements are 

implemented in a complementary manner. Others call on the need to develop an international 

framework to protect genetic resources and traditional knowledge. 

 

The debates at Doha are almost a carbon copy of those at the CBD.      A division between 

developed and developing countries, the role of IPRs, the role of indigenous knowledge and the 

relationship between trade and biodiversity.   

 

For example, the Third World Network says that developing countries want the elimination of 

the artificial distinctions made between plants and animals and micro-organisms and between 

essentially biological processes and micro-biological processes.  They want the review process 

of Article 27.3 to clarify that plants and animals, as well as micro-organisms and all other living 

organisms and parts cannot be patented [Oh, 2001].   The delay in the review of Article 27.3 

means a delay in considering the relationship between the TRIPS Agreement and the UN 

                                                                 
127 From the CBD Secretariat 
128 Issued at the 4th Session of the WTO Ministerial Conference November 2001 
129 Despite repeated requests from the CBD Secretariat for observer status at the TRIPS Council, as to date 
this has not been granted.    The Doha Declaration states “...the situation concerning the granting of 
observer status in the WTO to other international governmental organizations is currently blocked for 
political reasons. In the Trade and Environment Committee itself, seven requests are pending, including one 
by a multilateral environmental agreement [the CBD]. The negotiations will aim at developing criteria for 
observership in WTO. 
130 DOHA WTO MINISTERIAL 2001: BRIEFING NOTES The Trade and Environment Committee, and Doha 
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Convention on Biodiversity131 and the protection of traditional knowledge132 as they fall under 

this Article.  As such this review could have a major impact on the shape of future regimes 

regulating AGR. 

 

The World Bank identified geographical indications133 as a potential TRIPS method for 

protecting indigenous knowledge under IPRs.  However, paragraph 19 of Doha implies that this 

may not be feasible.  A number of countries want to negotiate extending the present system.   

Others oppose the move, and the debate in the TRIPS Council has included the question of 

whether the relevant provisions of the TRIPS Agreement provide a mandate for extending 

coverage beyond wines and spirits. 

 

Co-operation between all three organisations is vital, for the interests of all three interlink.  

However, the main concern for WIPO and the WTO is not the conservation of biodiversity, 

and therefore, in their deliberations in areas which cross with biodiversity, this will not be their 

first concern.  For this reason, it is vital that the CBD set down clear guidelines, on access and 

benefit-sharing and the role of indigenous people.    

 

4  Recommendations and Conclusion 

If anything is clear from the negotiations and implementation of the CBD it is that the 

conservation of biodiversity can not be resolved from a purely environmental perspective.   An 

ethical desire to conserve is insufficient incentive.   Economic and property rights and the 

systems to protect these are vital components to the conservation of biodiversity.  They are vital 

because of the development priorities of both developing and developed states.    It was this 

recognition that resulted in the CBD being the first environmental treaty that introduced the issue 

of IPRs and as result it was plagued by conflict and derision.     The recent WTO meeting at 

                                                                                                                                                                                                 
preparations  
131 Paragraph 19, Doha Ministerial Declaration 
132 Indigenous knowledge is poorly represented in the TRIPS Agreement 
133 Place names (in some countries also words associated with a place) used to identify products with 
particular characteristics because they come from specific places. 
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Doha and the review of Article 27.3 of TRIPs illustrate that 10 years later conflict and derision 

exist over the exact same issues. 

 

An additional problem for the CBD is that because it was so comprehensive its COP agendas 

are extensive covering issues from knowledge and innovations of indigenous communities to 

bio-safety to the conservation and sustainable use of specific ecosystems.    The divisions 

between developing and developed countries at the negotiation of the CBD still continue and 

have stifled its work.134   

 

Ten years later there is still little development in the fair and equitable sharing of the benefits 

[Environmental Policy Studies Workshop, 1999] from access to genetic resources, technology 

transfer is not an established practice and there are still no guidelines on the relationship of the 

CBD and IPRs and on the role played by indigenous communities.     

 

With only a few countries developing AGR regulations, the result is TNCs entering into 

contracts with some of the world’s most local and traditional people135.    The challenge for 

regulators is how to ensure that these agreements are mutually satisfactory and non-prohibitory.       

The successful implementation of the CBD obligations relating to AGRs is therefore dependent 

on the policies and laws of Nation States.  Below are some suggestions for basic AGR criteria: 

 

4.1 Clearly Defined Legal Status of Genetic Resources 

It is important to establish who holds titles to rights and what these include.   For this reason 

three distinct sets of property rights require to be established, the first is the ‘real property’ right 

associated with ownership of the land and anything growing on including genetic resources.  The 

second is a ’genetic property’ right associated with the isolated genes from the resources.  The 

third is IPRs associated with the discoveries, but also indigenous knowledge.  These can only be 

                                                                 
134 Even to making simple decisions, it took a couple of years for the parties to decide in which city the 
Secretariat should be based. 
135 Ibid 
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clarified at the national level136, because at the international level, no one established system of 

property law prevails.   This is in fact one of the problems with TRIPS; it does not represent the 

principle that people and land can be interdependent with no concept of ownership 137.    

Because indigenous knowledge is not protected under the present intellectual property laws, it is 

important that national governments determine how this important aspect of AGR is protected 

and thereby assisting in equitable benefit-sharing.    

 

One of the potential choices include sui generis138 IPRs, which offers the possibility to move 

beyond traditional forms of IPR and examine other mechanisms for regulating access to 

resources and equitable benefit-sharing.  Another is a ‘compensation-style’ right which operates 

through international recognition that the source country would have a right to a royalty-style 

payment from the organisation that utilised their resource into a marketable product. 

 

Part of this process includes identifying who shall be the stakeholders.  They can include 

individual (someone who owns the land); communities; organisations or institutions (research, 

university) and nation states.   All have an interest in the access to genetic resources or to the 

benefits derived from their use in research, and therefore an analysis of their respective interests 

is required. 

 

Once the stakeholders and property rights have been identified, this then allows nations to 

determine the appropriate benefit-sharing schemes.   For developing countries, a clearer 

identification of stakeholders allows for a better understanding to whether technology transfer or 

training in bio-prospecting are the most appropriate benefit-sharing schemes. 

 

                                                                 
136 Even at National level, there will be different kinds of property rights from State, communal to private 
property. 
137 Parties to TRIPS are limited in their flexibility to develop an IPR system because of the minimum standard, 
which requires State parties to recognise patents on most products  and processes.   The context for still 
considerable debate under the review of Article 27.3. 
138 Whilst semiconductor chips can be protected, indigenous people have insufficient power to protect their 
most sacred plants and places. 
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4.2 Developing Country Collaboration 

Stricter controls in one country may result in TNCs bio-prospecting in countries with less 

stringent controls139.    They should continue to demand a review of Article 27.3 of TRIPS and 

ensure that the exclusion clause is not lost.  This allows them to then develop their own IPR 

regimes, which are flexible to their needs, in particular with relations to indigenous knowledge. 

 

It should however, be the role of the CBD to provide these guidelines, but it has taken ten years 

to introduce guidelines on AGRs, guidelines, which were drafted by the Swiss.    Perhaps it is 

time for the CBD to concentrate on the issues, which are unique to it, particularly access and 

benefit-sharing.   It needs to lead in this area, and it needs to provide other institutions 

(WIPO/WTO) with guidelines on how IPRs and indigenous knowledge affect the successful 

application of AGR.    The CBD should be active in trying to expand the criteria for obtaining 

IPRs.   It has been suggested that apart from a novelty criteria, the following information should 

also be necessary: 

 

� Recognition of the source of the material; 

� Proof of PIC from the country or community of origin; and 

� Details of the benefit-sharing arrangements [Kothari et al, 1999]. 

 

It is clear, however, that the CBD has not fulfilled its objectives and that the hurdles 

encountered at the negotiation stage are still prevalent today. 

 

 

 

 

 
                                                                 
139 Some companies collect less in Brazil, because it is perceived to have stricter controls. Drahos, P., 
Indigenous Knowledge, Intellectual Property and Biopiracy: Is a Global Collecting Society the Answer, 
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